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veterinary boards
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Scenarios and solutions via
Top Recent Regulatory
Cases

Scenarios are hypotheticals and may be
based on laws applicable to other
professions….
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But first…
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Why Government?
•

The mere fact that we can talk about these cases identifies the benefits
of government regulation and the respect for the rights of all parties.
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If a case is from your jurisdiction, you can’t answer first…..
but you will have your chance.
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The Case of the Veterinarian Not Acting as a Veterinarian
• A veterinarian, believing in good faith a cat in the
neighborhood is feral, shoots and kills the cat with a bow
and arrow on her property and displays a picture of the
dead cat on social media. The cat turns out to be a pet of a
neighbor. No criminal charges were filed against the
veterinarian?
• Should such licensee be subject to administrative adverse
action against her license? Why? Why not?

Lindsey v. Texas State Board of Veterinary Medical
Examiners, 2018 Tex. App. LEXIS 2994 (App. Ct. TX 2018)
• The Texas Court of Appeals affirmed the lower court and upheld the board
imposed 5 year suspension (4 years probated) of a veterinarian’s license
for cruelty to animals. The licensee killed on her property a cat she believed
to be feral. She used a bow an arrow and posted a picture on social media
of the cat with the arrow through it. The licensee was not criminally
prosecuted. Using broad authority of grounds for discipline, including
dishonest or illegal practices in or connected with the practice of veterinary
medicine, the board imposed sanctions. The court rejected arguments from
the licensee that the board exceeded its authority and that the specific
statutes related to criminal convictions preempted any general provisions as
grounds. The court upheld the findings of animal cruelty and found that a
criminal conviction is not necessary for such findings. The court affirmed the
findings and the sanctions.

The Case of the Virtual Veterinarian
• A veterinarian, for compensation, located in State X
consults with clients about animals via electronic means to
only clients/patients outside of State X.
• Alternative facts: Assume such activities do, in fact,
constitute the practice of veterinary medicine.
• Are such activities the practice of veterinary medicine?
If so, where does practice occur?

Hines v. Alldredge, 783 F.3d 197; 2015 U.S. App. LEXIS 5030
• The U.S. Court of Appeals for the 5th Circuit reversed the District Court and
dismissed a veterinarian's First Amendment claim related to online veterinary
care. Plaintiff veterinarian, who provided pet health and care advice on a
website, filed suit against the Texas State Board of Veterinary Examiners claiming
the requirement that the veterinarian conduct a physical examination before
rendering advice was a violation of his rights to free speech, due process and
equal protection. In affirming the dismissal of the due process and equal
protection claims, the Fifth Circuit concluded the physical exam requirement
was rationally related to a legitimate government interest. In analyzing the
freedom of speech claims, the Fifth Circuit found that the statute did not
regulate the content of any speech nor restrict what can be said once a
veterinary-client-patient relationship is established. The court stated that the
fact that the rule may have some impact on a veterinarian's speech does not
dictate a different result. The court held that "state regulation of the practice of
a profession, even though that regulation may have an incidental impact on
speech, does not violate the Constitution." The Fifth Circuit reversed the
district court's order and ordered the dismissal of the First Amendment claim
and remanded the case to enter judgment in favor of the defendants on all
counts.

The Case of What Board has Authority
• Veterinarians store and dispense pharmaceuticals
• Wholesalers provide bulk products to physicians/
veterinarians
• Wholesalers are licensed by the Board of Pharmacy
• Wholesalers may “register” with the Veterinary Board
• What authority does the Veterinary Board have over the
Wholesalers License? Over the Registration? Over
investigations?

Farmacy v. Kirkpatrick 2017 OK 37 *; Okla. LEXIS 40 **
• The Supreme Court of Oklahoma affirmed the lower court and held that the Board of
Veterinary Examiners (Vet Board) did not have the authority to discipline a
pharmaceutical wholesaler licensed by the state Pharmacy Board. The Plaintiff used its
license to distribute veterinary prescription drugs and had properly registered its license
with the Vet Board as required by law. The Vet Board informed the Plaintiff that it was
investigating an allegation that it purchased and resold meds to an end user before it was
registered with the Vet Board. As part of its investigation, the Vet Board demanded that
the Plaintiff produce records dating back to its licensure and that the failure to produce
such records would be sanctionable under the veterinary practice act. The Plaintiff filed for
a declaratory ruling from the Vet Board regarding its duties to register and, after a hearing,
the Vet Board determined that it had in fact timely registered its license. However, the Vet
Board still required the Plaintiff to comply with the records production and, while the
parties were arranging a mutually agreeable inspection date, the Pharmacy Board
conducted an inspection and found that the Plaintiffs records were compliant with the
pharmacy practice act. Still, the Vet Board demanded its own inspection, prompting the
Plaintiff to file an action in court claiming that the Vet Board exceeded its authority with an
improper investigation because it is solely regulated by the Pharmacy Board.

Farmacy v. Kirkpatrick…Cont.
• In the meantime, the Vet Board initiated disciplinary action because of the
Plaintiffs refusal to comply with the order to produce its records and alleging
unprofessional conduct. Its hearing resulted in a $25,000 fine and assessed
costs and expenses. The district court held that while the Vet Board might
have the right to inspect the business and its records during regular
business hours, the Pharmacy Board has the sole authority to investigate
and penalize its licensee for any violations related to documents pertaining
to the distribution of prescription drugs. Under the pharmacy practice act,
the Vet Board is given limited authority to promulgate rules related to
veterinary prescription drugs and the Vet Boards rules require certain
records be kept. However, no authority exists for the Vet Board to fine or
otherwise discipline the Pharmacy Boards licensee for failing to produce
records that the Vet Board could have inspected had it simply visited
during regular business hours, which it never did. In what the court
characterized as a case based on a battle of wills the Vet Board was enjoined
from further proceeding against the Plaintiff.

The Case of the Multi-Licensed Income Under
Reporter

• An attorney, who is also licensed as a veterinarian, is sanctioned
by the Supreme Court based on a criminal conviction (guilty
plea) for failing to report earnings from business activities
involving legal sales of veterinary supplements. The criminal
conviction resulted in a 2 year probation, 6 months of home
restriction, and over $110K in restitution. The Supreme Court
suspended his law license for 3 years.
• What, if anything, should the veterinary board do? On what
grounds?
• Bonus: Can a criminal court judge remove a professional license
as a part of a criminal sanction?

State ex rel. Counsel for Discipline of the Nebraska
Supreme Court v. Trembly, 300 Neb. 195, 912 N.W. 2d 764 (NE 2018)
• The Nebraska Supreme Court upheld the referee findings
of wrongdoing, but imposed a 3 year suspension from the
practice of law (rather than an 18 month suspension as
recommended) based underreporting over $1.1M dollars in
revenue made from the legal sale of veterinary,
supplement sales and investment brokerage businesses.
His actions resulted in a felony conviction (guilty plea) and a
2 year probation, 6 month home restriction and restitution
of over $110K. The court noted the mitigating factors of the
situation and referenced the “lack of misconduct in the
legal and veterinary professions” as part of its
determinations.

The Case of the Incompetent and/or Negligent
Practitioner
• A veterinarian is accused by the Veterinary Board of
both incompetence and negligence regarding the
treatment of certain patients.
• What is the standard by which a licensee will be judged
related to allegations of incompetence and negligence.
• Same?
• Different?
• It depends?

Shenouda v. California Veterinary Medical Board,
2018 Cal. App. Unpub. LEXIS 5826

• The California Court of Appeals affirmed the lower court and found that
substantial evidence supported the revocation (stayed) of a veterinarian’s
license, 5 years probation, and 90 day suspension from practice of a
veterinarian for substandard care of multiple animals. The board alleged
that the licensee was incompetent in his treatment of certain patients and,
under separate counts, negligent in his treatment of the same patients.
Expert testimony on behalf of the complainant opined that the licensee was
incompetent and/or negligent in his treatment of these patients. The court
rejected the licensee’s arguments that the expert testimony applied the
wrong standard to the facts, that being what the expert would have done
under the circumstances rather than what a veterinarian in the community
would do. The court recognized that the expert distinguished between
negligence and incompetence and how the licensee’s actions could amount
to both. The court found that the evidence supported the findings of the
board held to have met the clear and convincing standard and upheld the
sanctions.

The Case of Too Much Trade
• Legislation is enacted that newly requires continuing education and
fees for applications and renewal applications.
• The legislation also calls for the trade association to determine
approval of such CE and fees.
• Thoughts? Is it appropriate for the trade association to act in such
a gatekeeping position to state based licensure?

Kiesling v. Arkansas Professional Bail Association,

2017

Ark. LEXIS 296; 2017 Ark. 346

• The Arkansas Supreme Court dismissed an appeal as moot of an issue
challenging the constitutionality of legislation that authorized the Arkansas
Professional Bail Association (APBA), the professional trade association, to
establish continuing education programs and fees for use by licensees in the
application and renewal processes. Specifically, the legislation called for the
state chapter of the trade association to solicit proposals from education
provider applicants seeking to be recognized as CE providers. Upon review of
such proposals, the trade association shall designate entities as approved and
shall also establish a schedule of fees to be paid by licensees. Both the entities
and fees were to be submitted to the Board for approval. The Plaintiffs litigated
alleging an unconstitutional delegation of authority from the legislature to the
trade association as well as a violation of the separation of powers. Specifically,
the Plaintiff argued equal protection, 14th Amendment, Arkansas Civil Rights.
The lower court dismissed the litigation and the plaintiff appealed. While the
appeal was pending, the legislation was amended to vest the authority to seek
proposals from education programs with the state board determining
recognition

The Case of Being Punished Three Times
for the Same Crime
• In a state with a Department of Health and a Veterinary Board that
operates within/under the Department, a veterinarian is convicted
of a crime related to drug diversion. The Veterinary Board imposes
a suspension and fine. Thereafter, but during the suspension
period, the veterinarian submits his renewal application and the
Department denies the renewal based upon the same criminal
conviction.

• Thoughts? Is it allowable for the Board and the
Department to “discipline” a licensee for the same facts?

Paylan v. Department of Health,

2017 Fla. App. LEXIS 8500 *

• A Florida Court of Appeals affirmed the state Department of Health's
(Department) order denying the Plaintiff's application for renewal of her
medical license because of a felony conviction. The Plaintiff was convicted
of a third-degree felony related to fraudulent use of information in order to
obtain a prescription. The Board of Medicine (Board) issued a fine, ordered
CE and suspended her license for 2 years followed by one year probation.
State law mandates that renewal applications must be denied if an
applicant is convicted of certain drug-related felonies unless the applicant
is either currently enrolled in a drug court program or, in the case of third
degree felonies, where more than ten years have passed since the
sentence and probation have passed. Neither of the above conditions were
met when the Plaintiff applied for renewal during her suspension, thus such
was denied. She argued on appeal that she was neither offered nor ordered
to complete the drug court program and therefore the 10-year waiting
period is unjust as applied to her.

Paylan v. Department of Health,

2017 Fla. App. LEXIS 8500 *

• She also argued that the Department's denial of her license renewal was
tantamount to license revocation on the same ground for which the Board
had already suspended her license, resulting in double jeopardy. The court
held that the Plaintiff's conviction subjected her to both disciplinary and
licensure renewal proceedings which are different in nature. The
disciplinary proceedings are conducted by the Board to determine whether
a licensee violated the statutes, whereas licensure renewal proceedings
are conducted by the Department to determine whether the licensee has
met requirements for continued licensure. While the same conviction was
used as a predicate for both proceedings, they are different and thus not
subject to double jeopardy scrutiny or the "administrative finality doctrine".
The court noted that whether the Plaintiff did not qualify for the drug
program or chose not to participate in it, the Department cannot make an
exception because the result seems too harsh (which, the court noted, it
did). Such is not a sufficient basis to bar the application of the statute
mandating denial of her renewal application.

The Case of Automatic Transmission and Suspension
• A licensed veterinarian is criminally convicted of a felony offense
under federal controlled substances laws. As set forth under state
law, the license is automatically suspended without notice and
without a hearing.

• Thoughts? What about due process?

Acri v. Bureau of Professional & Occupational Affairs

2018 Pa.

Commw. Unpub. LEXIS 18

• The Commonwealth Court of Pennsylvania affirmed the Board of
Osteopathic Medicine (Board) order automatically suspending the
Plaintiff's license to practice osteopathic medicine and surgery based upon
his felony convictions under federal controlled substances laws. The
Plaintiff pled guilty to 4 counts of illegally prescribing a narcotic to patients
and the Board issued a notice of automatic suspension. It canceled a
scheduled hearing on the matter because the license suspension was
mandatory under the law and there were no issue of fact to be disputed.
The Plaintiff filed suit, alleging that the Board violated his rights of
procedural due process, but the court disagreed. Its prior opinions held that
automatic license suspension may occur without prior notice and hearing
and, in this case, the Plaintiff was convicted of the requisite felony under
the law which required the Board to suspend the license without
discretion. It also dismissed the Plaintiff's argument that his conviction was
not related to his fitness and competence to practice medicine. The court
did modify the Board's order regarding the time frame for applying for
reinstatement because the statute was circular and confusing on that issue.

The Case of an Arrest Record
• A veterinarian is arrested for drug crimes and is subject to a pretrial
diversion program. The Veterinary Board is aware of the diversion
program and attempts to discipline the licensee based upon the
arrests and diversion program. State criminal statute states that an
arrest record with a diversion program is prohibited from use
related to licensure. The practice act states that an arrest record is
relevant to an administrative disciplinary action.

• What law prevails?

Medical Board of California v. Superior Court of
San Francisco,
2018 Cal. App. LEXIS 11

• California Court of Appeals granted the Medical Board petition for writ of
mandamus and upheld the boards sanction of a physician subject to a pretrial
diversion program related to criminal charges for possession of cocaine. A
California penal statute prohibits the use of an arrest record involving a pretrial
diversion program in any way that could result in the denial of employment,
benefits and licensure. An additional California statute within the medical
practice act specifically allows the use of the arrest record in an administrative
disciplinary proceeding. The Administrative Law Judge disallowed the use of the
arrest record but allowed the police officer to testify as to his recollection of the
arrest and found evidence to support the administrative discipline of the
physician. The trial court entered a stay and found that the ALJ erred in allowing
the testimony under the penal statute. The Board appealed and eventually the
Court of Appeals found that the medical practice act allowance of the use of an
arrest record prevailed. The court found that the intent of the legislature
supported the allowance of the arrest record in that the practice act was
enacted after the penal statute and such a conclusion thwarted irrational
results based upon the need for public protection and the increased potential
for physicians to abuse the prohibition. The court upheld the right of the Board
to use the arrest record as a basis for administrative discipline

Look at all the ground we covered…
Due process
Applications
Criminal convictions
Scope of practice
Incompetence
Negligence
Board authority
Other professional licenses
Double jeopardy
Automatic suspension

This is quite possibly the best session I have ever attended………
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